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Summary of Key Provisions in the October 23, 2009, 
Chairman’s Mark, Kerry-Boxer Bill (S. 1733) 

 
Targets and Timetables:  No change from the September 30 version of S. 1733. 
 
• The 2020 target is 20% below 2005 levels by 2020 (versus 17% below in H.R. 2454, the House-passed 

bill). 
• The 2012, 2030 and 2050 targets remain the same as in H.R. 2454:  

o   3% below 2005 levels by 2012 
o 42% below 2005 levels by 2030 
o 83% below 2005 levels by 2050 

• As in H.R. 2454, the Kerry-Boxer bill (S. 1733) includes a supplemental reduction target of 10% of 
2005 emissions by 2020 to be achieved through reduced deforestation in developing countries, financed 
in part through the auctioning of allowances set aside for the market stability reserve auction.  
 

Allocations: Changes from the September 30 version of S. 1733 are in bold. 
 
• Compared to H.R. 2454, the total number of allowances established under the program for 2012-2016 

is the same, but for 2017-2030 the total number of allowances established is less because of the lower 
emission target in S. 1733 of 20% below 2005 in 2020. 

• S. 1733 initially takes 15.75% of the allowances “off the top” for the following purposes: 
1. 10% through 2029 for Deficit Reduction (increasing to 22%, then 25%)  
2.  1% for supplemental agriculture, forestry and renewables 
3.  1% for transportation 
4.  ½% for industrial emissions 
5.  ½% for state and local energy efficiency and renewables 
6.  ½% for small local distribution companies (LDCs) (in addition to the ½% for 

small LDCs in H.R. 2454) 
7.  ¼% for international adaptation, and 
8.  2% through 2020 for the Market Stability Reserve Fund, then 3%. 

• This initial reservation of allowances reduces the amount available for all other purposes—
including the allocations for electricity consumers—by an additional 14.75% through 2020 as 
compared to H.R. 2454, which only took 1% of the allowances off the top through 2020, to be 
used for the Strategic Reserve.  The “haircut” reduces the allocation to electricity consumers 
under new Clean Air Act section 772 by approximately 300 million allowances per year from 
2012 to 2020. 

• While the number of allowances available to electricity consumers is reduced, the allocation 
formula remains the same. S. 1733 contains the same allocation distribution formula as H.R. 2454 for 
electric LDCs, merchant coal generators, and generators with long-term power purchase agreements. 
The bill also contains the small LDC allowance allocation that was included in H.R. 2454. The most 
notable change is that it requires distribution utilities to pass through to residential customers as a class 
their ratable share of the value of the allowances; the bill imposes the same requirement for industrial 
customers (the industrial customer requirement was in H.R. 2454).  S.1733 also delays EPA’s 
merchant coal study from July 30, 2014, to no later than 5 years after enactment. Other changes 
address base period issues for departed BPA purchasers and allow long-term contract generators 
to borrow more allowances from their allocation in the future. 

• Establishes a minimum auction price of $10 in 2012, escalating at 5% per year plus inflation. 
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Price Collar/Market Stability Reserve Auction (i.e., Strategic Reserve Auction): Changes from 
the September 30 version of S. 1733 are in bold. 
 
• S. 1733 contains what the bill’s sponsors call a “soft” price collar that applies only to allowances in the 

strategic reserve.   
• The market stability reserve auction allowance pool is stocked by taking 2% of the allowances 

from 2012-2019 and 3% from 2020-2050.  Under H.R. 2454, the strategic reserve auction 
allowance pool is stocked by taking 1% of the allowances from 2012-2019, 2% from 2020-2029 
and 3% from 2030-2050. 

• The minimum ceiling price is tied to a specific amount, not a 36-month rolling market average price as 
in H.R. 2454. 

o The minimum ceiling price in S. 1733 starts at $28 in 2012 (in constant 2005 dollars), increases 
at 5% per year (plus inflation) from 2013 to 2017, and then increases at 7% per year (plus 
inflation) starting in 2018. 

o Under H.R. 2454, the minimum ceiling price starts at $28 in 2012, and increases at 5% per year 
(plus inflation) from 2013 to 2014; thereafter, it is tied to a 36-month rolling market average 
price. 

• Revenues from the sale of allowances under the market stability reserve auction will be used to 
purchase domestic and international offsets credits, which will then be retired and new compliance 
credits issued to replenish the market stability reserve.   

 
Offsets:  No change from the September 30 version of S. 1733. 
 
• The Senate bill is similar to H.R. 2454 regarding offsets in the following ways: 

o Allows the use of up to 2 billion tons annually of offsets 
o Domestic offsets can be exchanged at a 1:1 ratio for compliance credits 
o International offsets can be exchanged at a 1:1 ratio for the first five years of the program; 

thereafter they are exchanged at a rate of 1.25:1 
o Covered entities are limited in how many offsets they can use for compliance 

• Domestic offsets supply has been expanded to include methane collection and combustion projects at 
landfills and coal mines, and capture of emissions from oil and natural gas systems, as eligible project 
types, at least until 2020. 

o EPA estimated in its analysis of H.R. 2454 that adding such sources could increase the 
domestic supply by 45%. 

• Covered entities can meet no more than ¾ of their offsets limit through domestic offsets and no more 
than ¼ through international offsets.   

o The percentage that can be met through international offsets can be modified if less than 900 
million metric tons (MMT) of domestic offsets are deemed to be available.  In such a situation, 
an additional 750 MMT of international offsets can be made available, resulting in a total of 
1,250 MMT of international offsets being available.  

• Establishes an Office of Offsets Integrity at the Department of Justice.  
• EPA can establish supplemental categories of international offsets to expand the availability of 

international offsets. 
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Harmonization/Exemption from Federal and State Regulations: No change from the September 30 
version of S. 1733. 
 
• S. 1733 does not contain any of the Clean Air Act (CAA) exemptions included in H.R. 2454, so that 

EPA CAA rulemakings would continue in addition to the cap-and-trade program. 
• The bill does include the House bill’s affirmation that states have the authority to set their own GHG 

emissions standards and can require covered entities to surrender federal allowances to meet them. 
• The suspension of state programs, including the Regional Greenhouse Gas Initiative and the Western 

Climate Initiative, does not begin until 9 months after the first regular auction, and thus could be less 
than the 5-year suspension under H.R. 2454 (from 2012 to 2017) if the first allowance auction is not 
held by March 31, 2011. 

• EPA cannot promulgate new source performance standards under CAA section 111 for uncapped 
sources that could qualify as offsets until 2020. 

 
Carbon Market Assurance: No change from the September 30 version of S. 1733. 
 
• The bill contains mainly placeholder language on carbon market assurance.  It does not address which 

regulatory agency should have oversight of the carbon allowances or offsets markets, and makes no 
recommendations on clearing, the use of exchanges or specific dollar values for penalties. 

• The bill notes, in a sense of the Senate section, 12 principles that should be contained in an integrated 
market oversight program, including: the prevention of excess speculation; a call for market 
transparency; and, a requirement for basic professional standards for market participants. 

 
Carbon Capture and Storage (CCS): Changes from the September 30 version of S. 1733 are in 
bold. 
 
• The CCS provisions are similar to the CCS language in H.R. 2454. 
• The performance standards for coal-fueled power plants remain unchanged. However, the retrofit 

trigger has been strengthened to apply when there is a total of 10 GW of capacity with CCS, of which 3 
GW must be electric generating units (EGUs).  The latest date for compliance with the performance 
standards has been moved up to 2020 from 2025.  The 2020 deadline can be extended to 2022, but only 
with congressional consent. 

• The Boucher wires charge language is largely unchanged, with the exception that the Board no 
longer has to develop policies to protect intellectual property.  In addition, S. 1733 adds EPA and 
NETL to the Board. 

• The CCS bonus allowance provisions for the first 72 GWs of CCS have been expanded to include some 
of the recommendations made by CURC and EEI.  Two changes of note:  

o The first 20 GWs of EGUs installing CCS (measured by the amount of flue gas treated) would 
receive flat payments instead of just the first 6 GWs. 

o The first 20 GWs may be able to reserve and receive a portion of their bonus allowances in 
advance of commercial operations, subject to EPA approval. 
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 Nuclear Energy: No change from the September 30 version of S. 1733. 
 
• The bill contains a short nuclear title focused on worker training, improving safety, extending the life of 

the current nuclear fleet, and R&D for spent nuclear waste disposal.  There are no incentives or funding 
for new nuclear plants. 

 
Clean Energy and Natural Gas:  No change from the September 30 version of S. 1733. 
 
• EPA is required to develop an incentive program for both new natural gas plants and plants that fuel 

switch from coal to natural gas to the extent that they replace coal, support the integration of 
renewables into the bulk power system or otherwise reduce GHG emissions intensity.  Energy storage 
and some CCS projects also may qualify for these incentives. 

• EPA may provide grants to support deployment of CCS on natural gas plants and to advance 
development and deployment of natural gas residential and commercial end-user technologies. 

• EPA is also directed to establish a grant program to support the construction of renewable energy 
projects in states that have an RPS. 

 
 International Competitiveness and Trade: No change from the September 30 version of S. 1733. 
  
• Provisions related to rebates and allocations to energy-intensive, trade-exposed industries are similar to 

H.R. 2454, but the Senate bill contains a 10-year phase-out of allowance rebates.  The phase-out cannot 
be extended if there is no international agreement. 

• The Senate bill does not include an International Reserve Allowance Program or border 
adjustments/tariffs, but does include placeholder language for a trade title. 

 
Other Electricity-Related Provisions: No change from the September 30 version of S. 1733. 
 
• Establishes an Office of Consumer Advocacy with authority to represent residential and small 

commercial customers in proceedings before FERC, as well as in judicial proceedings and proceedings 
before other federal agencies.  

• Requires EPA or another federal agency to establish energy efficiency targets and codes for residential 
and commercial buildings for 2014 through 2030.  

 


