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now in the midst ofFY 2013.

FY2012 % to Total FY2011 $ Change

$ 26,143 8.1 $ 28,029 $ (1,886)
16,586 5.1 17,528 (942)
6,129 1.9 6,649 (520)

258,802 79.8 182,758 76,044
16,673 5.1% 40,634 (23,961)

- - -

$ 324,333 100.0% $275,598 $ 48,735

$ 29,579 9.1 $ 41,221 $ (11,642)
$ 60,326 18.6 $ 50,191 $ (10,135)
$ 77,001 23.7 $ 51,819 $ (25,182)

$ 166,906 51.5% $143,231 $ 23,675

$157,427 48.5% $132,367 $ 25,060

$ 324,333 100.0% $275,598 $ 48,735

The Big Picture
Driven by non -operating results,

the ABA's balance sheet grew stronger
in FY 2012. The ABA's net assets (as
sets over liabilities) were $25 million
greater than its net assets as of the
end ofFY 2011, and the FY 2011 net
assets themselves were $25.4 million
greater than net assets as of the end
of FY 2010. For the last few years,
the ABA has been debt -free (though
we have come close each Spring to
using a standby line of credit to help
us bridge the cash-flow crunch before
the new fiscal year's dues start flow
ing in) . Moreover, cash and market
able secur ities comprised 88% of the
ABA's assets.

For FY 2012, two key non-operat
ing activities drove the ABA's increase
in net assets - the $40 million gain
from the sale of the D.C. building and
strong investment results. Of course ,
regular readers of Treasurer's reports
will recall the ABA's net assets would

have been much higher were it not for a $25 million increase in
pension liability in FY 2012. If interest rates were to return to
FY 2011 rates, the ABA's net assets would increase by $25 mil
lion because the ABA's pension liability would reduce by that
amount.

In short, the ABA has a strong balance sheet.

Liabilities
Payable andOther Debt
Deferred Revenue
Pension Liability

NetAssets

Total Liabilities and NetAssets

TotalLiabilities

Assets
Cashand Cash Equivalents
Accounts Receivable
Inventory, Prepaids & Other
Investments
Property and Equipment, Net

TotalAssets

ABA Treasur er Lucian T. Pera

The ABA's finances are sound.
In the midst of my second year

as your Treasurer, I can confidently
report that, while our Association
faces real challenges - some of them
financial - our overall finances are
strong. I'll bring you more news
about that topic below.

I believe you'll agree, on read -
ing the details below, that this
fundamental financia l soundness,
particularly as the natio n and the
business of law rises from the worst
economic downturn in any of our
lifetimes, is a tribute to the work
of ABA volunteers and staff who
have come before us. They have
left us a legacy of great work, but
also a legacy of overall financial
health that we have an obligation to
preserve and pass on , regardles s of
the current challenges we face. All
of us working on the ABA's finances ,
volunteers and staff, feel this obliga
tion to meet today's challenges in a
way that preserves the fun damental
soun dness of the ABA for years to
come.

The financial challenges we face today primarily lie in achiev
ing sustainable financial stability in General Operations - that
core area of ABA activities that does not include the Sections
or the company that owned our D.C. building un til last year.
In that arena, over the last few years, as you have seen in my
prior reports, declining revenues and
increasing expense s have limited our
ability to expand or even maintain some
programs. That's why my overriding
goal, between now and February 2014,
is to work with the Board's Finance
Committee, the Board of Governors, our
new Pricing Strategy Advisory Group,
and the House of Delegates, to develop
and implement a plan that will make
our General Operations area financially
stable for the next three to five years. I'll
tell you more about this effort below, too.

In addition, I will also report on the
Association's FY 2012 audit, completed
earlier this year, our FY 2012 financial
result s, the ABA's investments, and its
pension obligations. Remember, FY
2012 ended August 31, 2012, and we are
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40,620

55,387

Budget
FY 2013

108,790

52,024

39 ,303

Budget
FY 2012

108,746

3,789

46,170

44,053

5,474

(1,429)

FY 2011
Actuals

103,142

50,381

46,754

(1,431)

FY 2011
Actuals

104,541

3,621

44,851

53,985

4,589

(2,431}

Budget
FY 2012

103,952

52,535

44,416

(2,431)

Budget
FY 2012

103,912

143

143

1,151

46,186

48,881

1,485

FY 2012
Actuals

110,085

45,686

50 ,713

FY 2012
Actuals

107,765

Consolidated Revenue (US $OOO'S)

Consolidated Expenses (US $OOO'S)
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Sections

Sections

• General Operations

• Eliminations & Other

• Gifts & Grants

• General Operations

• Eliminations & Other

• Gifts & Grants

Consolidated FY 2012 Results and Highlights
The Association's overall FY 2012 consolidated results were somewhat disappointing, with expenses exceeding revenues by an

amount that was slightly better than budget. Still, this compared very unfavorably to the prior year's actual results of $10 million
in revenues over expenses.

Consolidated FY 2012 revenue of $205.8 million was $2.8 million or 1.4%over budget, due mainly to good results in Gifts and
Grants, favorable indirect cost recovery
(reflected in GeneralOperations), and
Accreditation Fees. For policy reasons,
Legal Education revenue (primarily
law school accreditation fees) was not
budgeted as revenue, but instead was
budgeted as an offset to expense, so that
comparing actual revenue results to
budgeted revenue shows a $2.2 million
favorable variance - one not indicative
of performance, For FY 2013, these fees
are budgeted as revenue, eliminating this
anomaly,

These favorable variances were coun
tered, however, by a decline in member
ship dues and a shortfall in budgeted
rental income (since in December 2011
the ABA sold the source of that rental
income, its D.C. building) . Compared to
FY 2011, consolidated FY 2012 revenue
was slightly higher, with the decline in
membership dues and rental income
being offset by Accreditation Fees and
added Gift and Grants revenue.

Consolidated FY 2012 operating ex
pense of $206.4 million was $2.5 million,
or 1.2%, unfavorable to budget. Had
actual Legal Education accreditation
revenue been reported as an expense
offset rather than as revenue (as discussed
above), the unfavorable expense budget
variance would have only been $300,000
($2.5 million less $2.2 million in revenue
offsetting the budgeted "Other Expense"
line). Section expenses were $5.1 mil
lion favorable to budget, with favorable
variances in all areas except meetings and
travel expenses . Expenses for Gifts and
Grants exceeded budget, reflecting an
increase in grants activity and a resulting
increase in grants revenue , while the line
item titled "JOB and Eliminations" re
flected a reduction in real estate expenses

Last Year's Audit
In our second year with Grant Thornton as our auditors, the Association received a clean audit - an unqualified opinion, with

no material or significant findings. That included our A-133 audit , relating to our work on government grants .
Only one, relatively minor change to our financials resulted from the work of our auditors. An additional $346,000 in Section

investment interest and dividends was reclassified within revenue categories. This reclassification had no effect to bottom line
results or net assets. Grant Thornton has done an outstanding job auditing the ABA's consolidated financials.

The ABA's financial staff and volunteers continue to have a very good relationship with our auditors, and our auditors continue
to do very good work auditing the ABA's consolidated financials.

"'reasurer's Report
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that would otherwise have been incurred had the ABA not sold
the D.C. building.

Compared to FY 2011, consolidated FY 2012 Operating
Expense was unfavorable by $10.7 million or 5.5%. General
Operations compensation and benefits expenses were the larg
est part of this variance, with $6.3 million more in expense th an
the prior year with raises and an increase in pension expense
being major contributors to this increase . In addition, Section
meetings and travel expense was $2.4 million higher than in
the prior year. Other key unfavorable variances from FY 2011
included facilities and advertising and marketing costs.

Actual consolidated revenue was $205.8 million as against
$206.4 million in actual consolidated operating expense, result
ing in actual operating expenses exceeding actual revenue by
$650,000. In comparing actual results to budget, there was a
$2.77 million favorable variance in consolidated revenue, but
there was also a $2.47 million unfavorable variance from bud
get for consolidated expenses, resulting in actual results being
$300,000 positive to budget. From FY 2011's positi ve actual
results of $10 million, the ABA's FY 2012 actual results swung
negatively by $10.6 million.

ing actual revenues will exceed budget.
While these results may continue a trend of dues revenue

decline that has persisted since 2007 (the last year we had a
General Operations dues rate increase), the rate of decline has
continued to slow. Still, as shown in the accompanying chart,
from a peak of $70.8 million in FY 2007, General Operations
dues revenue fell some 16% through FY 2012. Section dues
have followed a broadly similar trend.

Dues Revenue (US $OOO'S)
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FY 2006 FY 2007 FY 200B FY 2009 FY 2010 FY 2011 FY 2012 FY 2013
Budget

I • GenRev 62,827 70.762 70,249 68,494 64,514 61,232 59,474 57,518

1. Sections 14,888 14,468 15,767 15,502 14,462 14.193 14,165 14,128

I. Tolal 77,715 85,230 86,016 83,996 78,976 75,425 73,639 71.646

•

As one would expect, this dues revenue decline through FY
2012 has closely tracked a decline in dues-paying members, but
this trend, too, has slowed through FY 2012. Overall Associa
tion membership increased very slightly - by 1.065 - from FY
2011 to FY 2012, but the decline in dues-paying membership
continued, leaving us with 1,203 (or 0.5%) fewer dues -paying
members at the end ofFY 2012 than at the end of FY 2011. As
with dues revenue , the rate of decline has slowed - from 2%
in FY 2011 to 0.5% in FY 2012. The fact that dues revenue
has declined at a rate greater than the decline in dues-paying
memb ers is probably one result of existing members shifting to

10,000
L..J

2,500 iii-0 -- -(654)
(957)

(4,724)
(5,000)

FY 2011FY 2012 Budget Budget
Actuals FY 2012 Aetuals FY 2013

• General Operations (2,320) (40) 1.399 (44)

Sections 1,832 (1,450) 6.328 (3,363)

• Gifts & Grants (500) (435) 584 (1,317)

. JOB 334 968 1,685

• Eliminations &Other (2)

Revenuesover / (under) Expenses (US $OOO's)
9 994

Dues-Paying Members

Revenue Trends
While the ABA engages in a number of activities in support

of its mission, its operating revenues derive primarily from four
sources: membership dues, gifts and grants, meeting fees and
publications . In FY 2012, those sources accounted for 86% of

total operating income:
Revenue FY 2012 General

Operations member
ship dues ended the
year at $59.5 million ,
which was 2.9% short
of budget and also
2.9% unfavorable
to FY 2011's results.
Preliminary results for
the current year - FY
2013 - are somewhat
encouraging, indicat-

58 II ABA JOURNAL JUNE 2013

300,000

290,000

280,000
_ -3%

~
270,000 ......... -5%

0> 260,000 ........... -,%..c -0.5%E 250,000
0>

:::;: 240,000

230,000

220,000

210,000

200,000
FY FY FY FY FY

2008 2009 2010 2011 2012
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lower dues-rate programs.
At the same time , the Association's FY 2012 consolidated

non-dues revenue also experienced a slight decrease from FY
2011 - about $750..000 or 1.5%. As shown in the accompany-
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Budget

.... Meeting Fees 25,130 26,677 29,274 25,113 26,528 27,063 27,203 27,475

...Advertising 4,691 4,223 4,362 4,014 3,937 3,771 3,477 3,330
_ Publications 12,336 13,899 13,787 12,777 11,871 12,841 11,967 12,412
.. Royalties 12,900 9,677 9,302 8,659 7,814 7,058 7,342 7,651

ing chart, this decline appears less likely to be part of a longer-term trend.
The bright spot for FY 2012 reven ue was Gifts and Grants .
FY 2012 saw an increase of $5.1 million or 8.6% from fiscal year 2011. Still, other

than covering a share of our general and administrative expenses, revenues from grant
billings are equal to incur red costs, which is not a net positive .

Long-Term Investments
As of November 30, 2012, the end of the first quarter of our 2013 fiscal year, the Asso

ciation's consolidated investment balance - including General Operations and Sections
funds, the D.C. building proceeds reser ve, and JOB funds - was $264.3 million, a $5.4
million increase from our balance at the end ofFY 2012.

Pension Obligations
As reflected in the ABA's audited financial statements, between FY 2011 and FY 2012,

our unfunded pension liability went up by $25.2 million .
This significant increase in pension liability derives primarily from one key vari-

able - low interest rates. The continued decline in interest rates has steadily inflated the
measure of the Association's unfunded liability, just as it has for other businesses and
organizations with such plans . As of August 31, 2012, the key interest rate went down
from FY 2011's 5.11% to 3.97%. The chart on the next page displays this increase, as
well as the increases in the value of the investments already committed to support this
obligation.

While thi s liability appears staggeringly large, it rema ins only a measure of a cumula-

Investments (a) (US $ in Millions)
FairValue FairValue Increase (Decrease)

11/ 30/2012 8/ 31/2012 Over 8/ 31/2012

long Term Investment Cash/ CashEquivalents 0.4 0,2% 0.4 0,2% 0.0%

Metwest Total Return Fixed IncomeFund 29,0 11.0% 28.0 10.8% 1.0 3.6%
Wells Fargo Fixed Income 26.6 10.1% 26.1 10.1% 0.5 1.9%
Vanguard Mid-CapIndex Fund 21.4 8.1 21.3 8.2% 0.1 0.5%
Vanguard Small Cap Index Fund 17.8 6.7% 17.8 6.9% 0.0%
Vanguard Development Markets Index Fund 21.4 8.1% 20.1 7.8% 1.3 6.5%
Vanguard Emerging Markets Stock Index Fund 7.2 2.7% 6.8 2.6% 0.4 5.9%
PIMCO Total Return FixedIncome Fund 32.0 12.1% 31.2 12.1% 0.8 2.6%
Dreyfus International 15.9 6.0% 15.1 5.8% 0.8 5.3%
Wells Fargo International 4.3 1.6% 4.1 1.6% 0.2 4.9%
ISHARES 100 IndexFund 88.3 33.4% 88.0 34.0% 0.3 0.3%

Subtotal 263,9 99.8% 258.5 99.8% 5.4 2.1%

Total Including Cash 264.3 100.0% 258.9 100.0% 5.4 2.1%

(a) ExcludesInvestmentsHeld for Related Parties

tive future liability, and changes in
this figure translate into required
current cash obligations only over
long periods. Future increa ses in
inte rest rates and the continued
positive returns on plan assets would
result in the future reduction of the
ABA's pension liability.

Some readers may have heard
news last year concerning change s
in federa l pension law: the passage
by Congress of the Moving Ahead
for Progress in the 21st Century Act
("MAP-21"). These change s were
favorable for the Association . Con
sistent with our expectations , the
new law's mandate for recalculation
of our pen sion funding obligation
brought the Association two quarters
in a row in which no contrib ution
was required to be made to our
pension plan.

FY 2013 and FY 2014 Budget
Our FY 2013 consol idated budget

reflects operating expense exceeding
revenue by $4.7 million . While the
first part ofFY 2013 indicated some
revenue softness in grants and non
dues revenue, better -than-budgeted
membership dues , along with expense
management and the conservative
budgeting of Sections, indicates a trend
po inting to better year-end results.

In planning for FY 2014, a mix
ture of reserve funding and expense
red uctions will be used to carry out
th e work you see as core to our mis
sion . The Finance Committee is aware
th at overall expenses will increase as
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have been eight years since the last dues increase in 2007.
Regular readers of my reports are also aware of the recent

histor y of nondues revenue . During the last few years, the
Board has aggressively promoted and invested in the growth of
non dues revenue. I expect that to continue , and new, exciting
initiati ves are in the works. Still, we have seen no substantial
increase in nondues revenue to date.

In light of all this , the Finance Committee, chaired this year
by Jim Dimos, began in earnest in November to grapple with
an approach to thi s problem. The consensus: no one wants
to stumble from year to year, addressing this issue piecemeal.
Instead, we want to develop a strong framework for General
Operations finances, one that we can rely on for at least three
to five years.

Apart from making every effort we reasonably can to in
crease non dues revenue , a number of us have concluded that
there are really only three levers to use to address this problem:
We can further cut expenses; we can use some amounts from
reserves; and we can adjust and possibly raise dues. Some of
us believe that we will need to consider using all three of these
tools.

Based on this logic, Finance Chair Dimos and I recom
mended to the Finance Committee at the MidYear Meeting
in Dallas, and the Committee agreed, that , by the end of this
calendar year, the Finance Committee will develop a concrete
plan with at least three parts: First, a plan to contain expenses
in a rational way; second, a full evaluation, from the ground up,
of how our reserves support our operations and how that ap
proach might be changed to meet our needs over the next few
years; and, third, a hard look at dues .

Our last dues increase was in 2007. For quite some time
before that , the Associat ion had a tradition of a dues cycle in
which dues were raised about every three years. The earliest
time at which we could possibly have a dues increase would be
FY 2015 - by then, that would be five years beyond the tradi
tional dues cycle.

The Finance Committee agreed with Chair Dimo s and me
that we have to look at this third tool just as seriously as we
are going to look at expenses and reserves. For this reason, we
asked the Finance Committee to recommend to the Board that
we do just as the Board did in 2006 and authorize President
Laurel Bellows and President-Elect Jim Silkenat to appoint a
Pricing Strategy Advisory Group . The Board unanimously
agreed with the Finance Committee recommendation, and this
Pricing Strategy Advisory Group has now been appointed and
begun work.

This twenty-member Group is chaired by Joseph D.
O'Connor ofIndiana. Just as in 2006, this is a broad-based
group , including present and former Board members, Section
leaders and former leaders, Standing Committee on Member
ship leaders and former leaders, state and local bar leaders, and
others.

Just as in 2006, this Pricing Strategy Advisory Group will
look at our dues structure, from top to bottom, with a view to
ward whether we can change our dues structure to get us more
revenue to address this gap in our General Operations finances
over the next few years. Do recall that our dues structure has
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a result of increased pension expense (again a function oflow
interest rates) and inflationary increases (albeit inflation is at
low levels). The Finance Committee is further aware that there
will not be a dues increase for FY2014.

The Pricing Strategy Advisory Group
Turning to the ABA's more important current financial chal

lenges, your Finance Committee and the Board have looked
beyond this year and next year, FY 2013 and FY 2014, using
projections developed by our Financial Services staff. These
projections tell us that, over the three years following FY 2014,
the problem of a gap between General Operations revenue and
expected expense will continue to grow. That should be no
surprise, given the Association's recent decline in dues revenue,
flat non dues revenue, inflation, and pension expense - General
Operations revenue is not keeping up with expense .

Financial Services has projected that , over those three
years, FY 2015 through FY 2017, this gap between revenue
and expense will grow. Factoring in current planned General
Operations expense cuts for FY 2014's budget, this gap between
revenue and expen se will grow from about $7 million in FY
2015, to about $9 million in FY 2016, to about $11 million in
FY 2017.

Intuitively, this projected gap between General Operations
revenue and expen se is not surprising, given what we all see
happening in our offices,or our firms, or our households.
Of course, these are just projections. We all hope that a spurt

in the economy's growth rate, or success in the ABA's continu
ing efforts to provide more value to members, or growth in our
non-dues revenue, will relieve some of this pressure. We also
know that, if interest rates rise, our pension expense will fall
overtime.

But Financial Services, your Finance Committee, the Board,
and your Treasurer are simply not going to rely on planning the
ABA's financial future on hope or interest-rate speculation.

From this and prior reports, you know about the trend in our
dues revenue. The good news: it appears that dues revenue for
this year (FY 2013) will exceed budget and that there will be no
dramatic decline in FY 2014 dues . At the same time, we have
no reasonable projections of dramatic dues revenue increases .
We have not had a dues increase since 2007. No one is propos
ing that we have one for FY 2014. Thus, as ofFY 2015, it will
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HARD CElL
~ ~ Continuedfrom page 19
last year by the U.S. Supreme Court,
which held th at government instal
lation of a GPS device on Jones' car
without a warrant violated his Fourth
Amendment r ights. When the gov
ernment announced plans to retry
Jones using th e cell tower recor.ds
instead , he moved to suppress those
records on the same grounds.

In the briefhe co-authored, Ecken
wiler said that cell tower records can
provide a "general indication" of
where a call was made down to within
a few hundred yards under certain
conditions, but was "too imprecise" to
place a caller inside a constitutionally
protected space, such as a home.

In the wake of Lefkow's ruling,
Imwinkelried says he doesn't expect
cell tower evidence to disappear from
the courts overnight. But he hopes it
will persuade more defense lawyers
that such attacks have merit. And
he'd like to think it will prompt some
prosecutors to take another look at
the evidence to make sure they're not
promising more than they can deliver.

But Eckenwiler says the suggestion
that Judge Lefkow's ruling somehow
"sounds the death knell " for cell tower
evidence is "just silly."

He says the decision suggests only
that the judge felt the prosecution's
expert "hadn't done his homework,"
a conclusion Eckenwiler says after
having read her opinion he would
probably agree with. •

SOLDAMERICAN
~ ~Continuedf rom page 18
markets in the way J ohn Wiley claims
Congress intended when enacting
Section 602(a)(1). But it would do
so without imposing downstream
liability on those who purchase and
resell in the United States copies that
happen to have been manufactured
abro ad. In other words, that outcome
would target unauthorized importers
alone, and not the 'libraries, used
book dealers, technology companies,
consumer-goods retailers and muse
ums' with whom the court today is
rightly concerned."

Many in the field agree with Justice
Kagan's analysis. "Congress originally
intended Section 602 to provide an
import control right and geographic
segmentation, but Quality King took
a wrong turn," Gillen says.

Kagan, however , did not apply
her analysis to this case . She did not
find for Wiley under her theory that
Quality King was wrong and Sec
tion 602 applied. "She felt compelled
to join th e majority because Quality
King was adopted unanimously by
the court and has been th e law for 12
years," Gillen says.

But Kagan seemed to invite Con
gress to remedy the situ ation by
amending Section 602 so it is unaf
fected by Section 109. She wrote, "If
Congress thinks copyright owners
need greater power to restrict impor
tation and thus divide markets, a
ready solution is at hand ... the one

the court rejected in Quality King."
The Supreme Court seems unlikely
to overrule Quality King, so congres
sional action "is the only possibili ty
that's open now," Gillen says. How
ever, he adds, "given what's going on
in Congress, it doesn't look good for
any quick action." •

CORPORATE PROPHETS
~ ~Continuedfrom page 20
Lobby has not fared as well in
the loth Circuit at Denver, which
affirmed a lower court's denial of
preliminary injunctive relief for a
similar RFRA claim. The 10th
Circuit in Hobby Lobby Stores v.
Sebelius reasoned that the corpora
tion's religious liberty rights were not
substantially burdened by the choices
of health care providers and patients.

U.S. Supreme Court Justice Sonia
Sotomayor, as the justice over the
10th Circuit, declined to grant emer
gency relief, noting that th e "lower
courts have diverged on whether to
grant temporary injunctive relief to
similarly situated plaintiffs raising
similar claims. "

The 7th Circuit consolidated the
Korte and Grote cases. Oral argu
ments were schedul ed for May 22.

"I expect the U.S. Supreme Court
will issue a ruling on the merits of
these cases , especially if there are dif
ferent conclusions from the federal
circuit courts of appeal," White says.
"There needs to be uniformity in this
ar ea of the law." •

TREASURER'S REPORT
~ ~ Continuedfrom page 60 •

changed significantly since 2007, notably in the reduction of
dues for solos and the introduction of a flat rate for the mem
bership of all lawyers in large firms.

The plan is for this group to report back to the Board,
through the Finance Committee. The Finance Committee will
then work with this group to put before the Board a complete
approach, one that has considered all the options, including
expenses and reserves. The Finance Committee would then
present to the Board a package that we believewill giveus a
framework for sustainable General Operations finances for the
next several years.

Staff ,Leadership
Beforeclosing,a word of praise and thanks. The ABA is

blessed with a superb Financial Services team, led by Deputy
Executive Director Larry Gill and Controller Jerry Kiska.
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They lead a finance team that is the best we've had in the
memory of anyone associatedwith the ABA. You should
be truly thankful for their hard work, professionalism, and
dedication.

Conclusion
I end where I began: the Association's financesare sound.
Over the next year, my final year as your Treasurer, the

financial leadership of the Association will be working hard
to ensure that our finances remain sound for the foreseeable
future.

I earnestly solicityour comments and questions, particu
larly about this report. Clarity and transparency are my goals
here and, if you have read this far, you deserve to clearly
understand our finances. You can reach me at Lucian.Pera@
arlaw.com.

As always, thank you for the privilegeof serving as your
Treasurer.
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SUSAN C. LEVY
Managing Partner
Jenner &Block


